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Part I – General Terms  

BY DOWNLOADING, INSTALLING, COPYING, ACCESSING, CLICKING ON AN 

″ACCEPT″ BUTTON, OR OTHERWISE USING THE PROGRAM, LICENSEE AGREES 

TO THE TERMS OF THIS AGREEMENT. IF YOU ARE ACCEPTING THESE TERMS 

ON BEHALF OF LICENSEE, YOU REPRESENT AND WARRANT THAT YOU HAVE 

FULL AUTHORITY TO BIND LICENSEE TO THESE TERMS. IF YOU DO NOT AGREE 

TO THESE TERMS,  

• DO NOT DOWNLOAD, INSTALL, COPY, ACCESS, CLICK ON AN 

″ACCEPT″ BUTTON, OR USE THE PROGRAM; AND  

• PROMPTLY RETURN THE UNUSED MEDIA, DOCUMENTATION, AND 

PROOF OF ENTITLEMENT TO THE PARTY FROM WHOM IT WAS OBTAINED 

FOR A REFUND OF THE AMOUNT PAID. IF THE PROGRAM WAS 

DOWNLOADED, DESTROY ALL COPIES OF THE PROGRAM.  

1.0 DEFINITIONS  

"Confidential Information" means any information of a proprietary or confidential nature 

disclosed or otherwise provided to you by Licensor in connection with the Software.  

"Licensee" or "you," means the corporate entity licensing the Software under the terms 

of this SLA.  

"Licensor" means the entities in Part 2, Section 1.0   

"Materials" means the documentation, modifications, subsequent versions, diagnostic 

software, prior versions support materials, and manuals provided by Licensor with or 

for use in conjunction with the Software with which it was delivered.  

"Software" means the Program and the Third-Party Software delivered to Licensee, 

along with each and every one of its components, including but not limited to Materials, 

Confidential Information, and other materials delivered to Licensee in connection with 

such Program and Third-Party Software.  

"Program" means the proprietary software of Licensor delivered to Licensee.  

"Third-Party Software" means all software (including its accompanying Materials) 

delivered to Licensee with this SLA, which is not a Program.  

"Trial Period" means the trial period for a Trial Version, which shall be agreed in a 

separate writing or quotation by Licensor. If no other period is agreed, the default Trial 

Period shall be thirty (30) days.   

"Trial Version" means Software indicated by Licensor as a trial version.  

2.0   AGREEMENT STRUCTURE  

This Agreement includes Part 1 – General Terms, and Part 2 – Country-unique Terms 

(if any), and is the complete agreement between Licensee and Licensor regarding the 

use of the Program. It replaces any prior oral or written communications between 

Licensee and Licensor concerning Licensee’s use of the Program. The terms of Part 2 

may replace or modify those of Part 1.   

3.0  LICENSE  

3.1  Scope:  Subject to the terms and conditions of this SLA, Licensor hereby grants 

Licensee a nonexclusive, non-transferable license (without the right to sub-license or 

assign) for the following purposes:  

3.1.1 To use the Software solely in order to plan, design, rollout, verify, optimize, 

troubleshoot and/or analyze communication networks owned or controlled by Licensee 

and for no other purpose.  This license is provided by Licensor to the Licensee only, 

and is expressly limited to use by the Licensee, its employees, consultants, contractors, 

service providers and/or agents using it on Licensee's behalf (the “Authorized Users”), 

provided that such Authorized Users comply with the terms of this SLA. Licensee 

assumes full responsibility and liability for compliance with all of the terms and 

conditions of this SLA by its Authorized Users and any act or omission by such 

Authorized Users that, if undertaken by you, would constitute a breach of this SLA, shall 

be deemed a breach of this SLA by you.   Licensee shall undertake reasonable efforts 

to make all Authorized Users aware of the provisions of this Agreement as applicable 

to such Authorized Users’ use of the Programs and/or Software, and shall use its best 

efforts to cause Authorized Users to comply with such provisions.  

3.1.2 Licensor may license the Software in the following ways: single user license or 

concurrent user license.  The specific license applicable to this SLA is agreed in a 

separate writing or quotation by Licensor.  Depending upon the type of license agreed, 

one or more of the following terms (3.1.2 (a)–(b)) shall apply. Should no agreement 

exist on the type of license including the number of users, the license is for one single 

user only:  

3.1.2(a) If the agreed license is for a specified number of single users, you may copy 

the Software into the local memory or storage device of the number of computers 

agreed upon separately and actually paid for by you.  

3.1.2(b) If the agreed license is for concurrent users, you may copy the Software into 

the local memory or storage device accessible by the number of concurrent users 

agreed upon separately and the actual payment for concurrent use made to Licensor.  

If more users have access to the local memory or storage device where the Software 

will be stored, Licensee agrees to limit the number of concurrent users to that agreed 

upon separately.   

3.1.3 You shall ensure that no more than the number of users for whom you have paid 

license fees may access or use the Software.  

3.1.4 Licensee acknowledges that any sales taxes, use taxes, value-added taxes, 

import or export duties, tariffs, or similar charges imposed upon the transactions that 

are subject to this SLA are payable in addition to all royalties, license fees and other 

amounts that this SLA requires Licensee to pay.  Licensee agrees to pay all those 

charges directly to the applicable taxing authorities, or, if at any time Licensor is required 

by law to collect those charges from Licensee, Licensee will pay them directly to 

Licensor within thirty (30) days after Licensor issues an invoice for them.   

3.1.5 If Licensor has made available to Licensee information reasonably necessary to 

achieve interoperability of the Software with other operating systems and/or platforms, 

Licensee further agrees that the provision of such information shall not act to expand 

the foregoing license, either directly or by implication, nor shall it provide any exception 

to the Limitations on Use enumerated in Section 3.2, below.  

3.1.6 For Trial Versions of the Software the Licensee hereby agrees to that, at the end 

of the Trial Period, all copies of all of the Materials, Programs, Confidential Information 

and Third-Party Software included are no longer being used by Licensee and are either 

removed from the Licensee’s computer system or are otherwise made unusable after 

the end of the Trial Period.  Your authorized representative shall certify to such removal 

or destruction upon request.  

3.1.7 No other right is granted by this SLA, either expressly, by implication, or otherwise.  

3.1.8 If this SLA requires Licensee to pay any amounts that must be calculated by 

Licensee, Licensee agrees to keep accurate written records on paper or in electronic 

format with detail sufficient to enable later confirmation that all such payments have 

been accurately calculated.  Licensee agrees to keep those records in a manner that is 

consistent with generally accepted accounting principles, and will retain the records until 

the second anniversary of the expiration or termination of this SLA.  Licensee agrees to 

permit Licensor to review and copy those records upon request at any time prior to such 

second anniversary.  

3.2 Limitations on Use.  In addition to all other limitations in this section and this SLA, 

you expressly agree that you shall not:    

(i) Make any copies of the Software or any component of the Software, other than 

those specifically authorized in Section 3.1 of this SLA (if your CD ROM becomes 

damaged and additional copies are necessary, please contact Licensor);  

(ii) Modify the Software in any way;  

(iii) Reverse engineer, decompile, disassemble, reverse assemble, or otherwise 

attempt to perceive the source code of the Software or any of its components to 

the extent Licensor can prohibit such acts by law;  

(iv) Remove any Licensor (or Third-Party Software) copyright, trademark, or other 

proprietary notices from the Software or any Third-Party Software included with it;  

(v) Create derivative works or other versions of the Software;  

(vi) Distribute or otherwise make available the Software, any component of the 

Software or any Materials provided with the Software, directly or indirectly, for any 

use by any other person or entity, whether in a time-sharing, service bureau, or 

other arrangement;  

(vii) Transfer the Software or any part of the Software, including the Materials, except 

as expressly authorized in writing by Licensor;  

(viii) Modify or render inoperable any hardware or software key, or other encryption 

device or code required to use the Software;  

(ix) Modify or render inoperable any license management software included with the 

Software;  

(x) Assign any part or all of Licensee's rights under this SLA;  

(xii) Assign, sublicense, sell, lease or otherwise transfer or convey, or pledge as security 

or otherwise encumber, your rights under the licenses granted in this Section to any 
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third party; (xiii) Use the Software in violation of any applicable laws, rules, or 

regulations.  

3.3  Updates, Fixes, and Patches. When Licensee receives an update, fix, or patch to 

a Program, Licensee accepts any additional or different terms that are applicable to 

such update, fix, or patch that may be specified in any EULA provided with it. If no 

additional or different terms are provided, then the update, fix, or patch is subject solely 

to this Agreement. Licensee agrees that Licensor may phase-out or stop supporting 

replaced Programs, subject to the terms of any ancillary support agreement.   

3.4 Ownership:  

3.4.1 Licensee acknowledges that the Software includes proprietary information which 

is protected by copyright and other intellectual property laws and international treaties.  

3.4.2 Licensee acknowledges that the Software is an unpublished work which contains 

valuable trade secrets and other confidential and proprietary information of Licensor, 

that Licensor derives independent economic benefits from its ownership and use of the 

Software, and that Licensor maintains the Software in confidence and uses reasonable 

precautions to protect the Software from unauthorized use or disclosure.  Licensor's 

trade secrets and confidential information include but are not limited to: (1) the 

development status of the Software; (2) the functionality of the Software; (3) the 

appearance, content, and flow of the Software's screens; (4) the method and pattern of 

user interaction with the Software; and (5) the content of the Materials provided with the 

Software.   3.4.3 Licensor retains all title and ownership rights in the Software and its 

components, and all of the updates, documentation, changes, modifications, 

subsequent versions, diagnostic software, support materials, manuals, and other 

Materials, all of which contain Licensor proprietary or confidential information.  The 

Software, the Materials, and any Licensor proprietary rights pertaining thereto (including 

all patents, trademarks, trade secrets, and service marks), remain the exclusive 

property of Licensor and no title is granted to you in conjunction with this SLA.  

3.4.4 Licensee agrees that no title or other ownership right (except the explicit license 

granted herein) to the Software (including but not limited to the components of the 

Software, any intellectual property rights in the Software or its components, or copies 

of the Software or any components of the Software) is transferred by this SLA.  

3.5 Licensee's Additional Obligations:  

3.5.1 Licensee agrees to properly secure the Software and all other aspects of the 

Software and agrees not to use the Software in any manner inconsistent with this SLA, 

including, but not limited to, making the Software available to third parties without 

Licensor's prior written consent.  

3.5.2 Licensee agrees to hold the Software, including but not limited to, the Materials, 

in trust and confidence for Licensor during the term of this SLA and indefinitely 

thereafter, and consents to the subsequent destruction or return of the material at 

Licensor's option, after expiration of the license.  

3.5.3 Licensee agrees that it maintains or will maintain adequate internal procedures, 

including appropriate binding agreements with its employees and agents, to protect 

Licensor's proprietary information in a reasonable manner and in accordance with the 

requirements of this SLA, but, in all cases, with no less degree of care than Licensee 

uses to protect its own confidential or proprietary information.  

3.6  Limitations to Confidentiality Obligations.  Licensee shall have no obligation under 

Section 3.5 of this SLA as to information in the Software that Licensee can prove 

through independent evidence:  

(i) was known to Licensee at the time of disclosure by Licensor, and for which 

Licensee is under no duty of confidentiality to Licensor or any third party;  

(ii) is independently developed by Licensee, provided Licensee can show by 

documentary evidence that such development was accomplished by Licensee or on 

Licensee's behalf without the use of or reference to Confidential Information supplied 

to Licensee by Licensor;  

(iii) becomes rightfully known to Licensee from a source other than Licensor, 

which source does not impose a confidentiality restriction on disclosure or use; or  

(iv) is or becomes part of the public domain through no wrongful act of Licensee 

or another person or entity.  

3.7 Disclosure Pursuant to Order of Court.  If Licensee is ordered 

by a judicial or governmental body to disclose Licensor's Confidential 

Information, such disclosure may occur only if Licensee gives Licensor at 

least ten (10) days' written notice prior to such disclosure (or any longer 

period reasonably necessary to allow Licensor to act under the 

circumstances) so Licensor may either (i) contest the order; or (ii) obtain a 

protective order or writ preventing disclosure pursuant to such order.  

3.8 Third-Party Software. You acknowledge and agree that the 

Third Party Software may include software considered to be “open source” 

software under the Open Source Initiative with source code licensed under 

the GPL, LGPL and other applicable open source licenses. Such code is 

available in source code form and may be obtained upon written request to 

InfoVista Sweden AB, Attention: Technical Support, at 

NT.OSS@infovista.com. Licensor reserves the right to charge a nominal 

fee covering the cost of performing such distribution, if any, such as the cost 

of media, shipping and handling. You also agree that Third Party Software 

is not licensed pursuant to the provisions of this SLA and that this SLA may 

not be construed to grant any such right and/or license.  You shall have only 

such rights and/or licenses, if any, to use such Third Party Software as are 

set forth in the relevant licenses identified by the manufacturer of such Third 

Party Software. Licensor will have no obligation whatsoever under this SLA 

to support or maintain any such Third Party Software, nor will Licensor have 

any liability under this SLA, regardless of the nature of the claim or the 

nature of the claimed or alleged damages, including, without limitation, 

direct, indirect, incidental, consequential or punitive damages, for any claim 

arising from or related to your use of the Third Party Software, and Licensor 

disclaims any and all representations and warranties, express, implied or 

statutory, with respect to any and all such Third Party Software, including 

without limitation, any warranties of merchantability, fitness for a particular 

purpose, system integration, data accuracy, title, non-infringement, quiet 

enjoyment, and/or noninterference.  You acknowledge and agree that the 

foregoing disclaimers, limitations and exclusions of liability form an 

essential basis of the bargain between the parties, and that, absent such 

disclaimers, limitations and exclusions, the terms of this SLA, including, 

without limitation, the economic terms, would be substantially different.          

3.9 Audits and License Compliance. Licensee shall keep complete 

and accurate records relating its use of the Program and any Materials 

pursuant to this Agreement. Licensee shall create and maintain complete 

and accurate records of all copies of the Program and/or Materials made 

by or on behalf of Licensee, including the date such copies are made and 

the locations of systems where such copies are installed.  Licensee shall 

promptly provide a copy of such records upon request by Licensor.  Upon 

reasonable prior written notice to Licensee, Licensor shall have the right to 

inspect the records, premises and systems (including without limitation 

laptops, desktops, servers, hand held devices and/or any hardware where 

the Program may be stored) of Licensee that relate to these terms during 

business hours, and no more than once a year, for the sole purpose of (i) 

verifying any information, usage, copies, and/or payments provided or due; 

(ii) for verifying Licensee’s compliance with the terms and conditions of this 

Agreement; and (iii) for verifying the source and legality of the Program 

and/or Software installed on Licensee’s systems. Licensee agrees to 

reasonably cooperate with Licensor in the performance of any such audit, 

and subject to applicable privacy laws and security restrictions, shall 

provide to Licensor, at Licensor’ expense, such access to Licensee’s 

relevant records, data, information, personnel, facilities and/or systems 

where the Programs are installed as Licensor may reasonably request for 

such limited purposes. Notwithstanding the foregoing, Licensee shall not be 

required to provide Licensor, and shall not provide Licensor, any 

information that would violate any applicable laws.  If such inspection and 

audit reveals that Licensee, its employees, contractors, subcontractors 

and/or agents have been using the Programs and/or Software either (a) 

without paying for the licenses or (b) in excess of the amount of licenses 

originally acquired, Licensee shall pay such amounts as are necessary to 

rectify such nonpayment or underpayment, together with any applicable 

additional fees, including without limitation, interest for late payments and 

retroactive support fees. Licensee agrees to pay all compliance fees within 

fifteen (15) days from invoice by Licensor. The foregoing is without 

prejudice of any and all other remedies available at law to Licensor, 

including Licensor’s right to terminate your license and any ancillary support 

agreement for breach and/or any legal remedies for violation of intellectual 

property rights.   

3.10 Certification. Licensee agrees that prior to installing, licensing 

or buying any Programs or Software of Licensor in any country or 

jurisdiction, Licensee shall verify, at Licensee’s sole expense, the source of 

the Programs and Software to confirm that it is acquiring a legitimate copy 

and/or licenses. A list of Licensor’s approved certified resellers and 

distributors can be requested online at email address: 

NT.Reseller.Info@infovista.com. Licensor shall provide Licensee with 

reasonable assistance in obtaining such information. Licensee understands 
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and agrees that non-compliance with this section voids this Agreement and 

may raise legal actions for intellectual property infringement.   

3.11 SECURITY MECHANISMS. LICENSEE UNDERSTANDS AND 

AGREES THAT THE SOFTWARE MAY CONTAIN THIRD-PARTY 

SOFTWARE THAT MONITORS USAGE AND COMMUNICATES WITH 

LICENSOR'S SERVERS TO ENSURE THAT THE SOFTWARE IS 

LEGITIMATELY ACQUIRED AND USED UNDER LEGITMATE 

LICENSES. LICENSEE HEREBY EXPLICITLY CONSENTS TO THE 

COLLECTION AND TRANSFER OF DATA REGARDING LICENSEE'S 

SYSTEMS, NETWORKS, LOCATION, SOFTWARE USAGE, AND OTHER 

DATA USED TO DETERMINE THE LEGITIMACY OF THE SOFTWARE  

TO LICENSOR'S SERVERS, WHICH MAY BE LOCATED IN THE UNITED 

STATES, SWITZERLAND, OR OTHER JURISDICTIONS. NO DATA WILL 

BE TRANSFERRED AFTER  

LICENSOR DETERMINES THAT LICENSEE'S COPY OF THE SOFTWARE IS 

LEGITIMATELY  

OBTAINED FROM LICENSOR OR AN AUTHORIZED DISTRIBUTOR, SUBJECT TO 

PERIODIC REVERIFICATION. IF YOU ARE USING AN ILLEGAL COPY OF THE 

SOFTWARE, YOU MUST CEASE ALL USE OF THE SOFTWARE IMMEDIATELY 

AND CONTACT LICENSOR FOR A LEGALLY LICENSED COPY.  

4.0 LIMITATION OF LIABILITY  

4.1 General Disclaimer.  UNLESS OTHERWISE EXPLICITLY AGREED IN 

A SEPARATE WRITING BY LICENSOR, WITH REGARDS TO THE 

SOFTWARE AND ANY MATERIALS OR OTHER INFORMATION, 

TECHNOLOGY OR SERVICES MADE AVAILABLE BY LICENSOR, 

LICENSOR HEREBY DISCLAIMS ALL WARRANTIES AND 

CONDITIONS, EXPRESSED OR IMPLIED, STATUTORY OR 

OTHERWISE, INCLUDING BUT NOT LIMITED TO ANY IMPLIED 

WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 

PARTICULAR PURPOSE, SYSTEM INTEGRATION, DATA 

ACCURACY, NON-INFRINGEMENT, TITLE, QUIET ENJOYMENT, 

NON-INTERFERENCE, AND ANY IMPLIED WARRANTY OF, AND 

ANY IMPLIED WARRANTY ARISING OUT OF, THE COURSE OF 

DEALING BETWEEN LICENSEE AND LICENSOR, CUSTOM, OR 

USAGE OF THE TRADE.    

4.2 Limitation of Liability.  IN NO EVENT WILL LICENSOR BE LIABLE 

HEREUNDER TO LICENSEE OR ANY OTHER PERSON OR ENTITY 

FOR ANY CLAIM, LOSS, OR DAMAGE OF ANY KIND ARISING OUT 

OF THIS SLA OR ARISING OUT OF OR IN CONNECTION WITH (1) 

THE DEFICIENCY OR INADEQUACY OF THE SOFTWARE OR 

MATERIALS FOR ANY PURPOSE WHETHER OR NOT KNOWN OR 

DISCLOSED TO LICENSEE; (2) THE USE OR PERFORMANCE OF 

THE SOFTWARE OR MATERIALS OR OF ANY FILES, DATA, OR 

COMPUTER SYSTEMS RELATING THERETO OR USED IN 

CONNECTION THEREWITH; (3) ANY INTERRUPTION OR LOSS OF 

SERVICE OR USE OF THE SOFTWARE OR MATERIALS; (4) ANY 

ERROR; OR (5) ANY LOSS OF PROFITS, SALES,  

BUSINESS, DATA, OR OTHER NDIRECT, SPECIAL, INCIDENTAL, OR 

CONSEQUENTIAL LOSS OR DAMAGE OF ANY KIND OR NATURE RESULTING 

FROM THE FOREGOING, AND NOTWITHSTANDING ANY FAILURE OF ESSENTIAL 

PURPOSE.  

IN NO EVENT SHALL LICENSOR'S LIABILITY TO LICENSEE HEREUNDER EXCEED 

THE LICENSE FEES ACTUALLY PAID BY LICENSEE FOR THE LICENSES 

PROVIDED HEREUNDER, WHETHER SUCH LIABILITY IS ASSERTED ON THE 

BASIS OF CONTRACT, TORT (INCLUDING NEGLIGENCE, PRODUCT LIABILITY, 

AND STRICT LIABILITY), OR OTHERWISE, EVEN IF LICENSOR HAS BEEN 

ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.   

4.3 No Warranty or Representations as to Intellectual Property Rights of 

Third Parties.  FOR  

PURPOSES OF CLARITY, LICENSOR EXPRESSLY DISCLAIMS ANY WARRANTY 

OF NONINFRINGEMENT OF ANY PATENT, TRADEMARK, COPYRIGHT, OR 

OTHER INTELLECTUAL PROPERTY OF ANY THIRD PARTY.  

4.4 Essential Basis.  Both parties acknowledge that the provisions of 

Sections 4.1, 4.2, 4.3, and this Section 4.4 are an essential part of this 

SLA, absent which the economic terms and other provisions of this SLA 

would be substantially different.    

5.0 MISCELLANEOUS  

5.1 Independent Parties.  The parties to this SLA are independent entities.  

Nothing in this SLA shall be construed as creating a joint venture, 

partnership, agency, or employment relationship between Licensor and 

Licensee, its employees, or agents.  

5.2 Export Controls. In the event that the provision of the Software, 

Materials or any part thereof is prohibited by export control laws or 

regulations, then: (i) Licensor shall have no obligation whatsoever to 

deliver the Software, Materials or any part thereof to Licensee; (ii) 

Licensor shall have no liability to Licensee or any third party for its 

failure to deliver the Software, Materials or any part thereof to Licensee; 

and (iii) in the event Licensee has paid any amount to Licensor, that 

amount shall, at Licensor's option, either be refunded or credited 

against any outstanding amounts due from Licensee. Licensee shall 

not export the Software, Materials, or any part thereof in violation of 

any applicable laws, rules, or regulations.   

5.3 Severability/Unenforceable Provisions.  In the event that any provision 

of this SLA is found by a court of competent jurisdiction to be 

unenforceable, invalid, or illegal in any respect, the remaining 

provisions of this SLA shall be enforceable to the maximum extent 

possible.  

5.4 Headings.  The section headings used in this SLA are intended for 

reference purposes only, and shall not affect the interpretation or 

construction of any provision of this SLA.  

5.5 Consent to Use of Non-Personal Data.  The Licensee agrees that the 

Licensor and its subsidiaries may collect and use technical and related 

information, including but not limited to information about your 

hardware, system and software, and peripherals, that is gathered 

periodically to facilitate the provision of software updates, Software 

support and other services to Licensee (if any) related to the Software, 

and to verify compliance with this SLA. Licensor may use this 

information, as long as it is in a form that does not personally identify 

you, to improve Software of Licensor or to provide services or 

technologies to Licensee.  

5.6 Force Majeure.  Neither party shall be responsible for any delay or 

failure to perform obligations specified in this SLA due to causes 

beyond the party's reasonable control, including but not limited to 

strikes, civil disturbances, embargoes, parts shortages, manufacturing 

difficulties, riots, wars, fires, acts of God, and acts in compliance with 

any applicable law, regulation, or order (whether valid or invalid) of any 

governmental authority.  

5.7 Complete Agreement.  This SLA, together with any separate ordering 

document executed between you and Licensor, represents the sole 

and exclusive agreement between the parties, and supersedes and 

cancels any previous agreement, whether written or oral, between the 

parties with respect to the subject matter of this SLA.  Neither party 

shall be bound by any term, provision, condition, definition, guarantee, 

or representation other than those set forth herein.  

5.8 Waiver.  The failure of either party to enforce any section or part of this 

SLA, or any right under this SLA, shall not be construed as a waiver of 

such provision or right to subsequently enforce that or any other 

provision of this SLA.  

5.9 Assignment.  Licensee may not assign either this SLA (in whole or part) 

or any of the rights or obligations arising from it without the express, 

written consent of Licensor.  Any attempted assignment shall be null 

and void.  Licensor may freely assign this SLA in whole or part, 

including any specific rights or obligations of Licensor hereunder.  

5.10 Geographic Scope and Governing Law.  

5.10.1 Governing Law. Both parties agree to the application of the laws of 

the country in which  

Licensee obtained the Program and/or Materials license to govern, interpret, and 

enforce all of Licensee’s and Licensor’s respective rights, duties, and obligations arising 

from, or relating in any manner to, the subject matter of this Agreement, without regard 

to conflict of law principles.  The United Nations Convention on Contracts for the 

International Sale of Goods does not apply.  

5.10.2 Jurisdiction. All rights, duties, and obligations are subject to the 

courts of the country in which Licensee obtained the Program 

license.  

5.11 U.S. Government Restricted Rights.  The Software was 

developed exclusively at private expense and is provided with restricted 

rights.  Use, duplication, or disclosure by the U.S. Government is subject to 
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restrictions as set forth in subparagraph (b)(3) of the DFARS 227.7202-

7013-Rights in Technical Data and Computer Software, or subparagraphs 

(c)(1) and (2) of the Commercial Computer SoftwareRestricted Rights at 48 

CFR 52.227-19, or their successor provisions, as applicable.    

5.12 Termination.  The SLA shall be effective as long as Licensee 

possesses a valid, non-expired license key provided by Licensor, unless 

earlier terminated.  You may terminate this SLA at any time by returning 

and/or destroying the Software and Materials together with all copies. This 

SLA will also terminate immediately without notice from Licensor if you fail 

to comply with any provision of this SLA. All licenses to the Software 

terminate automatically when this SLA terminates, and you must destroy all 

copies of the Software and Materials, including any updates or prior 

versions, upon termination of this SLA. Any terms of this Agreement that by 

their nature extend beyond termination of this Agreement remain in effect 

until fulfilled, and apply to both parties’ respective successors and 

assignees.  

5.13 References. Licensee acknowledges and accepts that Licensor 

may refer to Licensee as a customer in sales presentations, RFP 

documents, internal and external marketing activities. 

5.14 Telemetry.  Licensee acknowledges and accepts that Infovista 

products collect certain telemetry data in order to monitor and analyse the 

following aspects of the Infovista Software : (a) metadata of the software 

installation, (b) available license options, (c) usage, interaction between the 

user and the software,  (d) basic health, quality & diagnostics, ( e) where a 

company/customer use the licensed software; Infovista products shall NOT 

collect telemetry which may identify,  directly or indirectly, any individuals. 

Part 2 – Country-unique Terms  

FOR LICENSES GRANTED IN THE LOCATIONS SPECIFIED BELOW, THE 

FOLLOWING TERMS REPLACE OR MODIFY THE REFERENCED TERMS IN PART 

1. ALL TERMS IN PART 1 THAT ARE NOT CHANGED BY THESE AMENDMENTS 

REMAIN UNCHANGED AND IN EFFECT. THIS PART 2 IS ORGANIZED AS 

FOLLOWS:  

1.0 Supplementary terms to Part 1, Section 1.0 (Definitions).  

1.1 Definitions. The definition of “Licensor” in the second paragraph of 1.0 is replaced 

by the following definition:  

“Licensor” means InfoVista S.A.S, 23 Avenue Carnot, 91300 Massy, France, or the 

Infovista’s Affiliate or controlled entity who has processed the Licensee’s purchase 

order.  

2.0 Multiple country amendments to Part 1, Section 5.10.1 (Governing Law).   

The phrase “the laws of the country in which Licensee obtained the Program license” 

in the first paragraph of 5.10.1 Governing Law is replaced by the following phrases in 

the countries below:  

2.1  AMERICAS  

2.1.1 In Canada and the United States of America (including its territories): the laws of 

the Commonwealth of Virginia, United States.  

2.1.2 In the rest of the Americas and the Caribbean: the laws of Switzerland.  

2.2 EUROPE, MIDDLE EAST, AND AFRICA  

2.2.1 In Sweden, Denmark, Norway, Finland, Benelux, UK, Ireland, France, Austria, 

Germany, Poland, Lebanon, Israel, Greece and the Balkans: the laws of Sweden.  

2.2.2 In Spain, Portugal, Italy, Switzerland, Commonwealth of Independent States 

(formerly the USSR), Middle East and Africa: the laws of Switzerland.  

2.3 ASIA PACIFIC  

2.3.1 In countries in the Asia Pacific region: the laws of Sweden.  

3.0 Multiple country amendments to Part 1, Section 5.10.2 (Jurisdiction).   

The following paragraph pertains to jurisdiction and replaces Subsection 5.10.2 

(Jurisdiction) as it applies for those countries identified in bold below: “All rights, duties, 

and obligations are subject to the courts of the country in which Licensee obtained the 

Program license except that in the countries identified below all disputes arising out of 

or related to this Agreement, including summary proceedings, will be brought before 

and subject to the exclusive jurisdiction of the following courts of competent jurisdiction”:  

3.1  AMERICAS  

3.1.1 In Canada and the United States of America: the US Eastern District Court of 

Virginia.  

4.0  Multiple country amendments to Part 1, Section 5.10. (Geographic Scope and 

Governing Law).   

Arbitration. The following paragraph is added as a new Subsection 5.10.3 (Arbitration) 

as it applies for those countries identified below. The provisions of this Subsection 

5.10.3 prevail over those of Subsection 5.10.2 (Jurisdiction) to the extent permitted by 

the applicable governing law and rules of procedure:  

4.1 AMERICAS, EUROPE, MIDDLE EAST, AFRICA AND ASIA PACIFIC:  

4.1.1 In the rest of the Americas and the Caribbean (excepting the United States of 

America and Canada), Europe, Middle East, Africa and Asia Pacific: Disputes, 

differences or questions arising out of or in connection with this Agreement will be finally 

settled under the Rules of Conciliation and Arbitration of the International Chamber of 

Commerce, by one or more arbitrators appointed in accordance with the said Rules. 

The proceedings shall take place in the capital city of the country of Licensor’s 

legalregistered address and be conducted in the English language. The English 

language version of this Agreement prevails over any other language version. Licensor 

and Licensee undertake and agree that all arbitral proceedings conducted under this 

Article 5.10.3 shall be kept strictly confidential, and all information, documentation, 

materials in whatever form disclosed in the course of such arbitral proceeding shall be 

used solely for the purpose of those proceedings.  ` 
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